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‘ r."p' 0 .
L. Thera ‘has been,. as Mr, Justlce Whlte xecently ';' T

12

observed "a strong t1de" runn1ng 1n favor of the r1ght of

‘

R | prlvgﬁy. It is an evolv1ng and fraglle right that is Stlll

)

u; - open to confllctlng 1nterpretatlon. But. Judglng from the

w

N g raft of geglslatlon, court act1v1ty and the applause g1ven

o .
Y o

5 to p011t1c1ans who invoke 1t, pr1vacy is a concept and an

. “ “7 V' .‘
1ssue whose t1me has come 1n thls country. o . A

q

a2

[3 LY
- ke " -

. " Spurred by grOW1ng pressures from crowded c1ty 11fe,
‘ by the fantastlc and vaguely threatenlng advances 1n -

- * .
P £

computer technologytand by the recent m1su§e of government

. a
5

- power, Amerlcans are demandlng laws to guard the1r prlvacy L3

- "i
P .

“and, more\and more often, compensatory damages when they

belleve the1r pr1vacy has béden 1nvaded The press,.on thef

\ -

\ \ other hand, Jhas enjoyeduan-almost uncﬂecked expansionjof

. % e

1ts freedom to publlsh -the’ truth—-and even, in- some cases,

[
Ll

o untruLh It has recently even enjoyed the he&dy sensatlon '

-
)

of helplng'to topple a- government.

i

. Q
“ ” g by

There has always been whatvProfessor Arthur R. Mlller

W

descr1bes as "an uneasy truce" between freedom of expresslon
. » * toe

? 5Jand pr1vacy " Now 1t appears that the truce is over and that

w e K

the two'strong-constrtutlona1‘pr1nc1ples are headed for a '3?
Ay major confrontation in'the courts. But in the meantlme Lo
e‘g«‘. ’ A
] “there wfll undoubtedly be some b1u1s1ng confllcts. © .
13 T
nght now the questlon ‘is. a polltlcal one. The focus__
L is on 1eg1s1atlon des1gned to protect 1ndLV1duals from the T
Y B T ’ o
9 <; , .l;%‘f
) . [ P} g o ° ’,
- a . J .
O
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hapassm nt of public and private éomputgrshand from’ the.

< . digéemi.ation of personal inforhation. Tﬁere is little

doubt that sqmethiﬁg must be done to protect.the.individual

from zealous record keepers. - But thé“danger is that as =
‘laws aré enacted in the name of sh}élding the public, the- E

. - T o, ¢ - - - ' : .- : . )
f§ p}ghts[of Americans to have-a free press will be diminished..
&0 T : . - - : .

{Enevit%bly the ﬁinnerﬂfsdnot'the'publicvbﬁt'ﬁhoéeAwho look |

e @ e o ta e . o .
'with #avor on secret government. : ' ”
. R - . . " s R [ A
o : Y . = . : . . A
: *ﬁ,“The problems are certainly perplexing, but 1t 1s .

,Cléar'that'a.waynmust be found to balance the interests: of
ipdi idﬁals'and,of_society-—for that is what it comes  down

to:-{ the First Amendment is a remedy against govepnment,f

s e o -

vn'c'i‘t,fa weapbn agaiQStvthé pe9plel v o . o g

‘ M N . .
. len) .
. . .t . B ¢

‘ - BACKGROUND .
N . . . ’ .o . R S
o ;! The classic arghﬁént establishing a basisgfor the -

[3 v ’_v ¢

N 1) 4 . L o = N . i . .. N . ’ ’
P < right to ‘privaty in;thisﬂcountryjdealt extensively and - S

.- ‘ ~

El H

.hjrShly wiﬁh fhé pﬁeéé. “In their 1890 Harvard Law Re?iew' U

" article, Samuel Warren and Louis D. Brandeis chastised the

.

: . ] - . - - o \. . . ".- .- . .
press- for "overstepping in eyery direction the .obvious bonds -
.. ' 'of propriety and of Jeceney."s " R

- w

S - . Gossip is no longer.the resource of’ the idle and 9f = ¢
e . - the vicious, but has become a trade, which is -
. .pursued with industry as well as effrontery. .To
. ) . satisfy a prurient taste. the details of sexual 5
' , relations are spread broadecast-in the columns of the - - L,
: .~ “daily ‘papers.... .The intensity and complexity of oo
g ' life,.attendant upon advancing civilization, -hdve .
.*rendered necessary some retreat from the ‘'world,” and
" jan, -under the refining influence of’culture, has

2

-~

o




dor, | B L V ) ) . ‘ “'. . ) - l'. v . N | . . - ) . . |
° \/j ) e L _'3,. : Ce .-" w:
become more sensitive to publlclty, S0 that SOllCl-

,WK tude and prlvacy have become more- essentlai to’, the -
'1nd1v1dual T . £ L :

. X s
- c e - .- ,"
<y

{ N .
Almbst 40 years later Justlce Brandels set forth what has

R - "

become an endur1ng assumptlon- that the makers of the o

Constltutlon conferred on the 1nd1v1dual “the rlght to be

', ‘7

I S -

.let alone-—the most comprehenslve of rlghts and “the rlght

5

-

q.t hod

'=most valuedﬂb} c1vnilzed man. - ' ce . R

»
? . . g

Brandeis was wrltlng then about 1nva516n of e T

. Q 9

.

: . 1nd1v1dual prlvacy by government and'that is what,we are
1ntensely,concerned W}th today. There have,'of‘coursé,

. n
L S v

Y

been. the Well-publicized monster invasions of the Pﬁhmbers,_

R o

.the'Army, FBI and CIA. These have been courageously exposed

3

and properly'condemned: What is probably equally threat—

',“ enlng to the 1nd1v1dual——but far less publlc1zed-—are the’

AN

more subtle 1nvaslons‘by a supposedly benevolent governmenta

e

-

-

The records of these small 1ntruslons, many of them publlc,v
? . . . 3’

w

R are-on flle everywhere. - If the press is on the s1de of.

° ?

wthese 1nd1v1duals, 1t 1s concerned not. so much w1th who they -

.

'o' 'X}'
. ~are but whether or not the government is d01ng its ]Ob.
~ _,The ultlmate 1nvas10n,r~as?Professor Alan Westln:says,‘
occurs when the ;nformation is published,  because then

N

"everybody knows about it." - -° - o . S .
- L * ! - " . .l '5 . - i
. S . The rlght of pr1vacy~ls the right of the lnleldualv
fto.controlawhat othersfknow'about_him.' Must he surrEnd@;:

>
v i P

;  government? ‘How about when heAbecomes the victim of a
. . “ . .

. .
. L NS
FOAE

.
’

this right every time he'comes.into contactjwith his e




o .

o

another, from government to. pr1vate bus1nessﬁ

6

ones.

"4 . .' ’ ' -.4-.. y . ’
. . Y c - .

newsworthy crlme or 1salnadvertently caught up in the newsg

.I w o~

event of the day° And does he surrender hlS prlvacy only
“ K . ¢ -
temporarlly and selectively, or is the 1nf6rmatlon about

hlm "spread broadcast"—-ﬁrom orne. agency of government to.

L) . - Al -

b
-

from govern-

N L LI
o . . «
i+ -

ment to the med1a°_) . . AR "‘; .q ;

- v

<@

Some of these questlons are belng answered.ln state

courts and State- leg1slatures 1and badly, many edltors

3

. " s .

P

The new standards,ﬁapplled w1thout clear gulde-
lines'from'Congress_or the higher-courts, sharplyarestrlct
k [ v

press access tp publlc records and 1mpose stlff penaltles

belleve;

on pfficials" for dlssemlnatlng supposedly prlvate 1nforma-
tion. .- o, S |

In short, the suspicién'is growingr—and'it may be ° - -

L . <«

well founded——that some courts, some leglslators, Some

¢ -

bUreéucrats who would .not have thought of it beforeaareb

a

-, using- the strong tide of‘privacy as a way to get ‘the press.

[

« Thére is, the fears of the’press notwithstandingffén

obvious need for leglslatlon on.the federal level.

Whether it is the new mother who lS 1rked by calls ‘

hﬁ

trom dlaper serv1ce cqmpanles, the elderly couple pressured

.
@

into answering census questlons about their dentures, thev

.

?

appllcant -for federal employment forced to answer questlons&

‘? o

“about his sex life, or the once—arrested—but-neVer—conv1cted

citizen\who cannot shake h;s "record," the problems are real




-

. . Goyernment, paltlcularly the federal government has

! not’ shown great respect for the prlvacy of 1ts c1t1zens.
There has. ex1sted the uncomfortable feellng that Blg Brother
h
A
».Was . prying 1nto our llves, aﬁg»recent trends in 1nformat10n

L '““’collectlon and computerlzatlon have: done nothlng to dlspel

Q@

...’ these fearm. There is pressure, too, from the prlvate .

' v Sector. The none—of—your buslness attluude“that .was once a

B TN . e

. l o proud Amerlcan tradltlon has softened‘ﬁnder the lures of

s

: : easy credlt jobosecurlty and mass conformlty 5 f Lo o
R " o
.o S The most serlous problem 1s the trafflc in arrest o .

. . 'I"' .
L records.' There is now- a masslve web’ of 1nformat10n shar;ng

. 'systemsatradlng 1n thls#commodlty Desplte a constltutlonal
o el — - |
presumptlon of innocence until proven gullty, “the’ factrof 1;& R

« Y » » e T ———

S arrestlls an 1ndelrole staln. No matter that the ‘crime vas

P it - . ) . L - . L.
- R

- minor and ]ust1Ce substantlally served that the arrest was

fr1v1lous or arbltrary, that there was no prosecution or’

2 5

conv1ct10n- the»record stored in local pollce lees and ' S

the unblinking memoryobank,of the Ju t1Ce Department, is. o R

- ~

. almost never forgotten. ’Moreover, it is. avallable on demand

. 1

to v1rtually anyone who wants to have a look at it.

2 o

k]

What has magnlfled the»need for controls is the
. .efforts by the Just1ce Department, 901ng back to l969 to
! set up a nat10nw1de criminal record system, w1th as many as

45 ‘000 law enforcement agenc1es around the country puttlng T

v

, - 1nformat10n in and . taklng 1t out. Each would be able’ to
N T K “Q

get an,lnstant»fix on anylsuspecttt Acdordlng to the : T

" e e

’ Coe T SR .
e .

e i e




O o Amerlcan ClVll leertles Unlon, 65 percent'of white urban g

r LN

males and 90 percent of black urban males are arrested at
;»some point in thelr lives. If SOy - that is a 1ot of peopJe
. .permanently stlgmatlzed, As Aryeh Neler, _executive dLrector‘
of ‘thg, ACLU, said'during Senate hearlngs,, L RS
N ) ” '\ ” ’ .
. . L ~The dissemination of arrest and conv1ctlon records
: " -causes millions of people ‘to. lead furtive exis- . o
s +w .. tences. They either try to escape the criminal .= =
> . labels attached.to them or, finding that struggle
T hopeless, conform to the labels. . _ Lot

. . E . . .
B L. v . o
X v . . C .
Far . .
: ' o .\ ?

CONGRESS . = . L.

In’ h1s flrst address to Congress after a8sum1ng the
L
presldency, Gerald R. Ford promlsed that therevwould be*

n ,: "hot pursult of tough laws to prevent 1llegal 1nvas1on of

.

L ,'v,; pr1vacy,1n both goverhmentwand prlvate ?ct1v1t1esix .The.~'
L e* - ¥y “‘ T )
pursult was already well under way. The trouble Was'it was

~ "A ’ o
already too hot, and Freedom of qpformatlon cons1deratlons

s LI

2 .

. L were belng largely 1gnored ' B . o .

.
[ o

‘ . ) Privacy. = .- : o o e o ;ﬂ_};
The Prlvacy Act the product of nearly a decade of

\

study, was s1gned into: law on the . last day of 1974. The .

; ' purpose, as ‘the . leglslatlon states,,ls "to prov1de certaln

K] -

- -i--1 safeguards for an 1nd1v1dual agalnst an 1nvas1on of personal
privacy." - It glves 1nd1V1duals access to records which

government agen01es keep about them, moreover, 1t prOhlbltS, : _ -
L f’_4~ w1th penaltles, ‘the dlSClO ure;of personal 1nformatron ?bQUt- 'p“
. - % . i ' » ’ ) : \ ‘ “ ) ‘ ! . . ‘ e e




;clearly unwgrranted 1nvas1on of prlvacy.

, Commlttee said, ol = - Lo

is significant:

- «
o : ~

" o _7'_ _ -
, . .

people w1thout the1r approyal .o . "t

These restrlbtions orlglnally appIied to the press---

,shut the press off from regords that have long been con-~

.
o

d;sclosunes that are permltted under the’ Freedom of Informa-

- that 1s, durlng the draftlng of the’ blll :This would have_A

‘s1dered publlc.‘ But the fimal verslon Spec1f1cally exemptsmz

'tlon.Act;‘ So the act, ‘in spite of the way some’ states have. *

been interpretlng it, does nou'touch the press.’ As before,

3except that whlch when dlsclosed, "would constltﬁte a.

- .
a

T
""" x
-

‘ As the staff of the Senate Government Operatlons

«
-

Th1s prov1s1on was: 1ncluded to ‘meet oL|ectlons of”'
press-and media representatives that the statutory
‘right of access to- publi¢ records and the right to

. disclosure of government information might be '
defeated if such restrictions were placed on the
public and press.j ,

' In the aftermath of Watergate and the era of heavy

. . . . a »\'.'
~ : T : .

While the Committee intends in this legislation to
implement the guarantees of individual privacy, it
also intends to make available to the press and

. public all poss1ble information concernlng the
operations.ef the Federad Government' in ordersto.-

’ pﬁevent secret data banks and: unauthorlzed 1nvest1-\

B gatlve programs one Amerlcans. : N e

Id
L
»

The act also establlshed the Prlvacy Pr9tectlon Study‘

Comm1ss1om Whlch, 1n late 1975 began a twq7§ear study of

o ‘._ " : : - /{k

. under the FoI Act, the press is. entltied to alil 1nformat1 on

' sgrvelllance_of_prlvate'c1tlzen§, this addltlonal statement~

“

e

Cal




W

/'. .. . ‘ .
- what other kinds of record-kéeplng organlzaﬁlons, 1nclud1ng
'pr1vate 1ndustry and %tate and 1oca1 governments, Should Be

e

'added to the scope of | the act . At hearlngsvheld 1n June, -

1974, the fear was expressed’ by a press representatlve that
. even. newspaper "morguesﬂ would be covered by the act. Such
. ’ )

.llbrarles; after all contaln flles on 1nd1V1dua1s./ This

cleaxly was not the'lntent of tHe draftérs’of the ‘act. ,Yet;‘

in an interview or September 22, 1975 inlthe Washington .

..

wd

5 5
saylng that th1s are: should be studled. ”What happens to.

b} "'f" Sﬂ

o .

materlal accumulated in newspaper morgues'° Who has access’”

’ When does freedom of the press and the; rlght of . privacy
'confllct?ﬁ o o . . o :

There are other warnings. Rocky Pomerance! Mianti’

police chief and.president'of*the International Association:

s . : v .

. . '.'. . . . .- . - ! . . .
of Chlefs'oi Pollce, said, in opposing criminal- information

Y . .o . - . 7 . . -t 3 ’l‘
'1eglslat10n, S A o L0 .
: . : ‘ L o
_‘Whlle we are discussing the media, lt would appear
¢ that -although the police are\denled access to e

arrest, information of specific natuge, the ‘news
medlaahave their morgues and we could be going to’
"the newspaper, mOrgues o get our 1nformatlon which
wer need to operate. - . L

. Criminal'ReCOrds\ .

’ * - "’v’ : . . .

'_// . . ' . ' ; AP
Senator Sam_Ervinw-whoiled'the'fight for much of the

- .
- v

pr1vacy leglslatlon, recated .a 1;ne of poetry to.Jeb

Magruder after Pres1dent leon s deputy caTj;ign director

»

3 . . e, ) . . ~

N




. N -
. N :
.
" -0 B

admitted to committing perjury. +t summed up Ervin's views

]

) on atonement: |

. 1 ' uEach nlght I burn the records of the day v A )
. - S . At sunrise every soul is born again. ;v ‘ ¥

In early 1974 Erv1n hnld hearlngs on criminal justlce
\. . |

. |
- partlcularly arrest records. Representatlves of the press_

: ;
i caut:bned agalnst convertlng an essentlally publlc record
N \ . e 2 . 3
_‘*ﬂ ' into a private: record. "Cere is not a klnd of pr1vate .
’ 'v ’ N \ ‘
¢ matter between the cr1m1nal and the statn " sa1d Harold Wy
\\, . o
\N
!
|

But some prlvacy advocate ar ue that an accubatlon”
4

e

'g . Andersen, pﬂ881d@nt of the Omaha World-Herald

at T'=ast untll proven one way 4r the® other, should not be"x

i made pubilic. At hearlngs conducted 'in 1975 by the Senate , E_
Subcommlttee on Const1tutlonal nghts, Aryeh Neler of the ‘
Amer;can Civil L1bert1es Unlon sald the press had no valld
F1rst Amendment clalm to.lnsoect pollce blotters or other

- 7 . arrest 1nformatlon,

Coow ‘If the v1ct1m oF an arrest’ consents' the arrest
' record should be made publlc.A But it is sheer gall kR .
- for segments of the press to insis st, as:they do, C '
o . that .to protect individuals from, bad arrests, law -
ER ¢ enforcement agencies should disclose arrest' records
R " even where the subject of the arrest doesn t want
-+ - . the’ records dlgclosed . : .

t

\ ) ey . ‘
{\'f : '@x;”_ The press, wh1ch is generally selectlve about _ = v

reportlng arrests, belleves strongly that the publlc has a’’

Lt

_ > rlght to know who is being atrrested. The™ concern turns-&ess
. PN ‘ R - T . .]

T S 18
1 - - T -
. - R . " . k]

s




‘worst of all represslve systems. ‘ ' S L

-10"' ) ¢.

v : o ‘

- on indivaidual rights than on the performance of the police.

"What you‘re talklng about," says Jack C. Landau, court
\

ereporter for Newhéuse Newspapefs and co—founder of the

- .

'Reporters Commlttee for Freedom of the Press, "1s the

prlvacy of the government. You re saylng the pollce have'

~the rlght to. arrest people and never tell you. This,'as

e E ™ -

the report W1ll show later, has already happened in some

< . . b

" states. ~§ I

¢ PN *

+ "The most fundamental power the government has, the

»

bottom- line, 1s taklng away 11berty," Landau says. "It is

. 8O 1mportant and slgnlflcant to 1nd1v1duals, government has

got to be publlcly accountable for it, whether it's rlght

o

‘or whether it's wrong. Co .-

'”Norman E. I@aacs, publlsher cf the Wllmlngton Morn‘ng

News and Evening Journal, -says' the principle of the “oqen

R

ﬂfarrest book" must not be violated.. "Then we' are ln a

'terrlble state. Theén the pollce arrest anybody they choose*4*

under any pretense, and lock them up. They don't have to

'notlfy famlly or anybody else, we're right. back into the

-

Recoqnlglng the concerns of the press, the leglsla—'

tive drafters exempted "recordsfof entry such as pdllce
blotters. " But there is strong‘sentiment in Congress for

-

making 1t dlfflcult——lf not 1mposs1ble-—for the ‘press "and

¥ ,

_other members of the publlc to obtaln cr1m1nal records or

"rap”sheets." chh alphabetlcally listed and 1ncreas1ngly

/
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computerized records consist of notations of .arrest, deten—

tion, indictment or other criminal charge and--at least

theopetically——the disposition of‘each.charge. PR

N |

. Subcommittees on Constitutional‘Rights in both the

@

.House and the Senate have proposed nearly identical legisla—

~. 9 ’ rs

'tdon. Representative Don Edwards of California, chairman on

.%he.House side, said in an interview, “You can't really
expect it's approprJate for a reporter to go in and say,

-‘Has John Smith ever been arrested°' The whole purpose of f
_ the rap sheet has been to permit officers of ‘the criminal

-

|
\
o
justice system to do their ]obs. ' f ' ' :l
‘ , Inkmost jurisdictions, reporters have beenipermitted, ‘
: \

by custom, to get such: information. It Was an informal .-;i

'procedure and it helped to know the officer in charge.

Y e

. " . Said Géﬁe Miller, police reporter for the Miami Herald for -, -"~'l

- 17 years, *If you ve been at it as*long as I have,'you have '

£

friends. It, (the legislation) would be very complicated if

.they stuck to it. E But Miller, -1like other good reporters,

-

has learned that just because somethlng is - ~on’ the record

©

doesn t'make it accurate.. It lS a ]umping off place. Tl
What the kegislation does, then, is. open the door,. . |

partly by saying that police officers ‘are not prohibited o . f“ﬁ

g from confirmlng ‘that a named.ind1v1dual was on a ;p sific o |
|

date arrested or 1ndicted, In other words, without some

, : , _ _ . S L .
PR independént information, either from newspaper'fifgs, a . S

a [ t ‘ T . e ’ . : : M

reporter's memony, a tip from a.friendly-prosecutor or some

. . . . < co o
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other source, the reporter is up a creek. :
dnly the police blotter wéuid ‘be at ‘his disposal. : oL
Wlthout knowledge of a spec1f1c date- On“Wthh a person was ,"%x» .

arrested he could spend hours or days search1ng for an

\v‘(

entry.v As Rlcharde; Schm;dt Jr., counsel fcr,the.Amerlcan - .

*

Society of Newspaper Editors, complained, Congress was .

* “"attempting to make it as difficult as possible for a

o

o

: reporter‘to obtain'the'information'and}go through the Mickey .

' Mouse of searching chronological'records.“ S ,
s %

That was not the 1ntent, but the result. Even though <

the leglslatlon was Stlll a lonq way from pﬁssage, the
llmltatlons were sharply felt 1n.many c1t1es in . mid-1975 =

,when regulatlons issued by ;he "Law Enforcemem- Ass1stance

Pae Admlnlstratloh went into effect.: In effect the LEAA reg! s

“W”sald that 1f you wanted to see*a‘crImInai—record—vyou"hau

A 1v' to ask for it by name and date. sThere could be no "general 'hi s
flshlng expedltlons into a”person s prlvate 11&e. o | R

v ThlS s1tuatlon was abruptly changed 1n March, '1976. | |
Responding to_a general uproar trom the press,‘uhe LEAA didaﬁ

" - " a comblete SWitch saying that there should be.no limitations =

'1

on the dlssemlnatlon ‘of convrctlon records ox’ crlmrnal hlstory

~

rnformatlon contalned in court records. ThlS actlon was

- certain to have a strOng 1mpact on’ Congress, probably kllllng

nfurther‘attempts for the next few yedrs to wr;tealeglslatlon.'n

&
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. But undoubtealy the 1nterest 1n such,legislatlon w1ll not

L}

dlmlnlsh ‘ - N
The problem, it seems to me, is that society has

placed such a hlgh premlum on arrest 1nformatlon that it

< .

has thus fostered the conclus1on that’ belng arrested 1s tH _MU-J‘

same a% ‘being conv1cted " As Mark G1tenste1n, former counsel
t @ .
for the Senate Constltutlonal Rlahts Subcommlttee and ~
N )
orlglnal drafter of the leglslatlon, put 1t "7o me, 1t is

P L3

] no dlfferent than the government labellng people as subver—'

’

31ves or extremlsts. If it is wrong to label someone who~—w*”

s not 1ndeed that klnd of person“ then 1t S wrong, Perlod "o

Actually, Gltenstelﬁa‘p01nted out, the leglslatlon,

"™

@

was not 1ntended to Ilatlj deny access to crlmlnal r°cords
but ‘to requlre states, if they W1shed to. make the records

__publlcT_to—say—so———Qhe—preposal«does conta1n a clause wh1ch

permlts access for noncrlmlnal"justlce purposes "only as

“

4 pr0V1ded in this’ act or where authorlzed by applicable '

s . hod

. Pederal or State’ statute or executlve“order. ‘-GltenSLein

“aCkn0W1edged that 1t would be better to declare the records
publlc unless prohlblted by the- states. . B I

Helen Les31n, counSel for the LEAA - said it should

6 .

be completely up to the, states-

2

People can- be very liberal and make everythlng public
or close things down oompletely. It's a jﬂdgmental
factor: if you want the records to remain avdfﬂable,
pass a statute. All sorts of people for- all Bi'ts of
reasons have been able to get at these rebords v IE
you want thig to’ contlnue, make it official.’ If it's
1mportant to know if a public official was ever. ‘

. .. &«

>

*
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. arrested--whether he was found guilty or not=—if
S this is the way the balance should go, then those

"o

a records should be open. We can't make those deci- : sy
. sions on the federal level,gthe states should be . e : :
- d01ng it. T S . e

Whether they actually would, however, is open to _ S

. questron. The tendency has been- just the oppos1te. Citie
and whole states seized on the LEAA regulatlons, the ’
Prlvacy Act or thelr own prlvacy or cr1m1nal records acts
to close down pollce 1nFormat10n ent1r ly.

£2- M

It is noteworthy that mahy c1t1es'¥1nclud1ng St.

-

Paul, Mlnnetonka and Glencoe, Mlnnesota, where 1mplementa-d S

.o~ N

tlon of thie "LEAA gu1dellnes has c01nc1ded w1th a tough new
state prlvacy lawe—had already put the regulatlons into

)
.'effect, although they were not requlred by law toe- do S0

’ untll December 3l 1977 % It had only been required that
cities and law enforcement agencies receiving LEAA funds - .
'_isspe«preliminary~plans for implementation‘of the regula-.

u . . 3

.Eions‘by:December 31,J1975.'* N

Prlvacy ls no doubt an extremely popular issue on _
0 ¢ v v
Capltol Hlll The same cannot be said. for freedom of. the‘
9

vpress. There ]ust are not pany members of Cbngress who

A

'regularly speak up in’ favor of Flrst Amendment prlnc1ples

ory perhaps, really understand what Wllllam 0. Dauglas mes

€

- by "rough and tumble dlscour e." Members of Congress and

L : thelr staffs seemed genulnely surprlsed at the vehement
fc’v ‘reaction“by MedyY segments of the press D
_ . . . O \ R | | O
"Regardless of the intent' of its supporters, this

k4

#
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s -‘legislation, under the laudable goal of protecting priyacy;"

',wrote the Los Angeles Tlmes, "would increase. the power of

(<]

government to w1thhold from the publlc 1nformatlon the public ‘

" hds a rlght to have,’ p.;f' e ] | ;“\}\

.

e - W H Hornby,‘executlve edltbr of the Denver Post and

]

chalrman of the Amerlcan 5001ety of Newspaper Edltors

'y'Freedom of’ Informatlon Commlttee, wrltlng 1n the Columbla"

% .

Journallsm Review, sa1d 1nformatlon about pollce act1v1t1es

must be avallable ‘

,.1f the rlghts of due process and of speedy tr1al are : -
to .be preserved.  We still need to kmow who is in ' : .
jail and what the charges are against him. We stllli-V' :
‘need to krow who hag been .indigted. 1If we don't ’
insist on this- knowledge, we are in the same posi~
tlon as the Germans who, .in- their prlvacy, wondered

" about the. sighing cargoes of, those long frelght

' tralns that passed in the nlght. .

In a letter to Senator John Tunney, chalrman of the .

A

'Senate Constltutlonal nghts Subcommlttee, Jerry W. Frledhelm,
executlve vice president and generalhmanager oi the Amerlcan- )

e ' Newspaper Publishers Association, warned,’
o , L : . \ ‘ .
It is an unquestionable fact that democratic govern-
- ment ceases when-the press is muzzled. It is another : -
unguestionable fact that once the press is m@zzled
- the judicial and ocher criminal justice functions of
: the country cease to work in behalf of the people of
. -+ the country. A fettered press is a fettered publlcV

ConstltutJonal authorltles are d1v1ded on the dssue. .f

B ln fact, recognlzrng that‘there-ls a clash‘between twd A

e

strong constitutibnal prinbiples,«they admit to a certain

mhivalence.' Says Harvard S Arthur R. Mlller, a-forémost

'prlvacy authorlty, ) 4n:vv o ' B

-

19
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Frankly I do not see. the utlllty in terms of Flrst

"Amendment principles of automatically granting the;ﬁ;}':;r

‘press access fdor publishing.,a lot of.criminal
- justice information about one or two- prior arrests
~that are not followed by prqsecution or conviction.

.-ﬂ".

“vsome.

- too far: = ST

F—think—the scarring effect far outweighs the
v,publlc s right to know that kind' of data. But when -
~you're talklng about prior. convictions of the '

: accused, then I suppose the balance tilts in favaﬁ

A of the public's right to know the prior, adjudlca ed -
criminal record oi somebody who~has been, accuSed of ’
another- crlme.q:

4

.

&

But Mlller says he’ flnds the po;lce blotter issue trouble-

-

“I would say that that S one where it's damn near .a
\
+coin fllp as to whlch way it should go.;~{wm~verywtroubled

by it--on ‘both s1des.

. ~. \
says that qonceglingtcrimlnal recordsflsycarrylng prlvacy,

I . . o °

I ‘would not deflne prLVacy in such a broad\way. It

doesn't seem to me that arrest records and criminal_ o

records ought to be: concealed. within the definition
- of privacy. I don't think that's the kind of prlvacy
" that -should be; protected. :
N 1f the "individual has done: something ‘which is, a
publlc ‘of fense;—thenr—it—puts§ it in the realm of
publi c~1nformatlon, and even thpough" 'it's something al
person may not want to be known, that really is- ‘not
the test. : :

-
-

.But Emerson belleves that at some poxnt, after a
- person has beeh acqultted;.the arrest regord~shou1d‘be |

‘o

expunged or sealed. - . e J SR '41-

Sealing = .

4

Congress, the Ford Administration, theacourts=and—4up'to a

L

o

Thomas Emerson of Yale, a noted First Amendment expert,

. There seems to be a consensus among key figures in

5
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~sealed after thcy lose theLr value or when they clearly

. ', =17

. - ; ' ‘ : . o

certaln p01nt-—the press, that some arrest recordsiand eVen

records of. Crlmlnal conV1ctlons ought to be expunged or s

- -~ ) - v
C

‘impinge unfairly. on . a person s rlghts. __f, . . B

4

Tuﬁney{' caught in aubalanc1ng act" between prlvacy e

< 5

' and freedom o expre551on, salﬁ'some accommodatlon had to be -

»

» ~

N - . ' ) B - ve - s ) -

Pl . " - e , LT

‘mad\.—: _-av o L ’- ] - o

© You cannot have full press freedom. The libel laws
are a perfect example-of a 01rcumspectlon of press _ o
.freedom.” I think there is a right for a pérson to B
-have a past arrest ‘record sealed arid remembered, . ;
perhaps,_by ‘those who knew about it at an earlier . ' .
time, but not meadily available to everybody that o
wants to take a look at it. There does ‘come .a-time, -. °
I think, when a perSon ought to be able to redeem. e
hlmself : : : :

F—

In hls appearanCe before the Edwards. subcommlttee,

Deputy Attorney General Harold TyI@r sald tHat any leglsla—

8

\
tlon des1gned to protect l

d1v1dualwriqhts.Vlnvolves a

~

ual s rlght to preserve a certaln‘zone of prlvacy 1nto
. , i A .
whlch the publlc cannot 1ntrude. : Thls is’ espec1ally true, «

« L

he b“ld, w1th respect to crlmlnal\justlce 1nformatlon.,

— - .

If records of arrests, court proceedlngs, and cor-
rectionfl décisions are not publicly avallable,vthen

L]

»  the public. is not. only generally uninformed about ‘- .

its criminal justiceé proeess, but indiyviduals risk

all of the dangers inherent in secret arrests, star

chamber progeedlngs, and banlshment to secret

. r1sons. :

' Yet 'if a past record already pald for, can - . —

, ow an individual for the rest of his life, . . o
threatening his employment opportunities and his . - . . .

e in. his ‘community, our hopes of rehablll- : S
nders through 1mproved correctlonal ser- ) s

_ ,Latlng of
vices are i

>
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2 o Cnngressman Edwards sald there should be some pro— T

U . Y
o .

. f'-”.-V1slon For rewardlng someone who becomes a "modef citizen"
: after serv1ng his t1me.nf T _T"i T 0]?,'
‘Both the Edwards and’ Tunney bllls, in thelr latest’
forms, would prov1de that, at a mlnlmum, crlmlnal record
'1nformatlon concernlng an individual shall-be seéaled" after .

seven years in the case of a felony, five years 1n the case

of a’ mlsdemeanor—ias 1ong as the subject stays out of

'trouble.: Also, arrest records w1thout conv1ctlons oruprose!

'cutLons would be sealed within flve years.' States'Withouﬁwmm%h
\ . iy

'computerlzed;systems would, not be requlred to comply;l
- Press reaction to sealiné 1aws is:mixed, although in
. 'this case it~isrnot'the government seeking:to“keep the press . im
away from public'records’but,,in effect; pretending that the :

; records do not ex1st._ ‘

g "We are CrlthlZed in thlS country for having aAack T

of a sense of hlstory,' says James Goodale, counsel-fo'

* New’ York Times. "Here we are trying to pretend things don t';‘ :f
o SN _ y \
; ;happengthat.happen." . Jack Landau of-the‘Reporters Committee , .

fdoes;not thinh records"should-be concealed any more'than acts '
e of Congress that are thpown out by the courts or actlons by ‘
~the Pres1dent ‘that . are revoked should be wiped off the }ﬁ.' o Y
'record~books, But. nelther of these has to do w1th'1nd1v1dua1 - .
?{privacy; “The ANEA’s Fr;edhelm suggested that - perhaps 1ess
'g;?sevére offenses, such as petty“theft;‘shoﬁlifting, simple

<

i assault-and possession.of small amounts of marijuana, could.“

>

22




"polltlcal system and an- open soc1ety.

,academla*as themablllty of people to control what others

S . . . o

¢ =19=- \ )

be sealed, but not serious crimes.

THE COURTS. - . =~ = . ..

P ¢ LN B . - -
4 . e e . . ” . " . -9 . .

Over the past decade the courts have expanded the =

right to publish to a point where it is difficilt to s&F® N

~

what is not covered by the First Amendment. In Time Inc. v. . ™ .. -

- »

Hfll (1967) the Supreme“Court declared‘that "A broadfy o -_, -

‘9

7def1ned freedom of the press assures the malntenance of our

'In New York Tlmes v.

Sullivan, 1t'sawh "a profound'natlonal'Commitment-to the

principle that»debate on public issues should be uninhib-

[ . I . — )

N

Citedt L . S .

At the same tfme'that the rights of the press have 4 -

been expandlng, S0 has the notlon that there is a constltu- LoLe

,tlonal tlght to-be left alone. Justlce Whlte observed in

re .

: \
Gox Broadcastlng Corporatlon Ve Cohn (1975) that “powerful

arguments" have been made that "however it may be ultlmately

deflned, there is.a zonerof privacy surroundlng every

1nd1v1dual, a zone within whlch the state may protect him

‘ from 1ntruslon by the press, with: all its attendant publlc-

X

gity." Prlvacy is belng ‘defined_in the courts and within

T

L , N
know about their ‘lives-<whether told to a single .individual
. . € .7 ."’: vv “ ) ‘ ‘ ‘t = ) -y
‘through the press, to everyone in=the community. = When
you tell the press, - you tell everyone.\ When: you tell the.

government, who . else flnds out’

\
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"The issues of prlvacy and a’ free press seem at t1mes irrecon-

v ‘%

01lable,’as Don R. Pember and Dnght L Teeter, Jr. sald in

‘.- P » -

-Publl hlnq, Entertalnment and Advert1s1ng Quarterlx. "The

'requ1s1te openness of a democratlc soc1ety seéms to be the
Cr v e

"antlthe31s af a rlght to be left alone. the most tlmld or
reclu51ve soul may be Strlpped of hlS prlvacy if he unw1t*
tlngly becomes enmeshed in 5 newsworthy event."

Thé Supreme Court has clearly held 1n llbel suits

"that publlc off1c1als must provel"actuai mallce" or a reck-

~ L4

'less d1sre;ard" for whether a statement was- true or false.'
: L]

’ The'law of privacy’ls less clear, a1though it appearsv%hat
" there is no such rlght for publlc off1c1als or thelr
.famllles. Perhaps there should be. Professor Charles

. Frankel in an 1nterv1eWNw1th the Washlngton Star, sald he

- (38

'thought that -."‘ E .

w
newspapers often probe 1nto aspects of people!s
private lives that common respect and. decency would
indicate should be left alone. I think this 'is
" particularly true with respect to government offi-
- .cials. _Take the case about Sen. Muskie's wife--he
. then was running for president, asking for the
T people s ,trust, and it was- reasonable that his llfe
- both in public and:private be subjected to. scrutiny.
But. it seems 'to be a little rough to. bring his wife . .
into-it. I.think that Mrs. Ford and Mrs. Rockefeller,.”
with, respect to their medical problems, received too
much attention om the press.  The lesson that the
press seems to be teaching the world 1s that nothing
is to be prlvate, 1nclud1ng your spouse S medlcal
. history. ) A . o - ‘ \

-

The court has recently made a d1st1nct1Qn in llbel

T .

' cases, between "publlc off1c1als and “publlc flgures

a

. . . e e
s RN | [ L'

Privacy trends in the courts aré‘difficUlt.to follow.

*»
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v " K prlvate 1ndLv1duals who 1nadvertently become entangled in .

'.h:newsworthy events Perhaps 1t Wlll do the Same w1th prlvacy

suits. . o S e
' i

Legal soholars suggest that such: publlc flgures, the - -
_otherw1se prlvate 01tlzens who become e1ther v1ct1ms or

pant1c1pants 1n events should not. beoldentlfled unless they

- want to~ be., The fact that a young woman’ suffers from

S ;‘ ; o | b&j.

. compuls1Ve overeatlng may ke relevant to self governlng

.

'”ch01ces by the publlc- publlsh1ng her name "and photograph

j'i '3' v-may not Sults for prlvacy injury focus not on news céntent
S ‘ but on 1den§1ty. the llfe of a prostltute, the decllne of
- . v 3
“ R P genlus, the dlsruptlve behav1or of a school child. -

At coA

- ﬁ“', - o Reporters often feel that they w1e1d a benlgn weapon

‘and that a llttle publlclty won't hurt anyone. But it does,- ' N
2

those most frequently hurt belng the v1ct1ms of crlme. For

Q "n. ,

1nstance, the v1ct1m of a successful break—ln or robber*

becomes a prlme candldate f01 a secbnd break-ln or robbery.

) ~
3 X > \. .

Although one may feel sympathy for Splro Agnew--who

ffrequently tells reportérs, "You harp about the rlght to-

i (S

privacy. How about’ giving me some?"--he. w1ll probably'always .

1

be haunted by someOne'in'the media.. But what about the San

a

Franc1sco man who saw the gun p01nted at Pres1dent Ford and

:ﬂgﬁ“ ~ in a reflex actJon, lunged for 1t7 Are’ the press storles -
reportlng that he has a homosexual background the cost of a

selflevs/éctwlnvour,soc;ety? Does that person.become fair.

qgamez If so;'for how long?'

o
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. +

The grow1ng concepts of prlvacy and freedom ofﬁthe

v + ;-

_ press appear “to be headed for an 1nev1tahlé col}lslon'hn the

natlon s hlghest cdurt. When that/happens both sides may
have to.give ground.v Meanwhlle, there are: a grOW1ng number

of lawsuits.

#
A

Says Ne$NYork Tlmes counsel Goodale, "Pravacy law 1s

X . -

an‘evolv1ng force. Now you can sue for v1olat1ng prlvacy

4

‘ where you ca&;t sue forullbel. Unllke the law of llbel,

} where truth 1s a defense, here you re, deallng Wlth a laws-

i
v

where truth is not a defense. What we' re saylng is that’ we

-

.d‘
don t want the dlssemlnatlon of embarras51ng facts."

-
-

The most 1mportant of these recent privacy SUltS

-

o .

'1nvolve publlcatxon of the names of fape v1ct1ms. ThlS

appeara ‘to be - a clear cause for damages unless the 1dent1ty

of the victim is obtalned from off1c1al court records. The

o, »

court, c1tlng Justlce Douglas; sa1d there 1s no llablllty

Y
o,

‘“'1n the republlcatlon of- what 1s already clearly "public

- il ©
property.‘-~ ) .

- *The freedOm of the preSs to'publxsh.that 1nformatlon -

appears to us to be.of crltrcal 1mportance to our type of

government 1n whxch the c1tlzenry is the flnal judge of the

k]

‘nrdper c0nduct of publlc busxness,? the court ruled 1n Cox

o Broadcastlng Corporatlon v. Cohn. ' In thxs case, the court

- held that WSB-TVrSh,Atlantakw&s not liable for damages for

name ofi-a 17-year~old rape victim because
G\‘ - ,i.’- " v-““‘
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. the, reporter had obtained her name from indictments obtained
: ) ’ © “ o s of ‘ . ‘ '
~in court. - e o , -
;\@ . ?. - . . - , . y,. . . X . 4 e
o . "“Theucourts(“ofjcourse, are not called .upon to comment

-

‘,on;jyéstions of'ethiCS‘Or'taste; Certa1nly the media may
. - . ﬁ
print or broadcast anythlng in- the publlc record »But should =

kY . - e ’ w

1 . P
.

;,Mln,centrast fo the s1tuat10n 1n Cox, the Washlngton

: -+ Post d1d not rely on court records in publlshing ‘the name,

7

age and address of a 21—year-old rape and stabblng v1ct1m.‘ .

L

The Post clalmed 1t is constltutlonally pr1v11eged to publlsh]

truthful accounts of all matters of publlc 1nterest But.

.- 3

Judge Sampel B. Block of the D.C. Superior'Court~did:not

- agree. ' o S

Block Yrote that the’ newsworthlness of an eVent "may ' o o

. . }‘- 2 R
y nd?/always const1tute a complete defense to an action for

) 1nvaslon of pr1vacy.“ Although 1n most cases the balance
. ’1s welghted 1n favor of freedom of expres51on, Block”: a1d

Lo Ciff thls ¢cdse the publlcatlon of her name and address “deeply s

.1ntrudes upon her pr1vate affalrs.. The extreme- embarrass-f
o, . ' :
' meht and harassment endured by rape victims, and the young

age of the plalntlff are factors Welghlng in. favor of ‘Pro= .

. g .
tegting her prlvacgr (Hunter v.‘Washlngton’Post, 1974) -

After an appeal oi gts motlon to d1sm15s was denied by the
& e

. ‘fD.C}‘Court of App s, the Fost settled with the v1ct1m for
J& . ' . -
an undlsclosed amolint . » ' h '

&

*

Hunter “is one of the only cases in which damages have

4
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been awarded for publlcatlon of a truthful account of a-:

matter 'of public 1nterest.

s

-

Expungement' - - , C e

[

.

“ et
|

If you were a h1stor1an searchlng for evidence--other
than newspaper flles-—that 13, 000 persons were in May; 1971,,
wrongfully arrested, you would be out of luck.- The mass
arrests were found ‘to be unconst1tut10na1 by the U.S. Court f

of Appeals for the D1str1ct of Columbla and the lower D. c.

court then ordered that "all records...that would in ‘any way

_relate" to the 1llegal arrests, 1nclad1ng reports, memoranda,

‘flnger prlnt records, photographs, and court records, be- .

turned over to those who 1n1t1ated the class a&tlon su1t.

0 The fact of the arrests thus became a non—event, a

\

: plece of hlstory that now (lives only in newspaper flles and

1nd1v1dual memorles.

. Another expungement case, also arising in Washington, .

D.C., 1nvoived a man wrongfully charged w1th murder. Three

days later, after tests showed that the deceased had

commltted su1c1de, the charge agalnst Warren Hudson was

” dropped. He petatloned to have all records of the. arrest

\
expunged and, in February, 1975 Harold H. Greene, ch1ef

judge of the U, C. Superlor Court, granted the request in a

volumlnous rullng. "The mere ex1stence of an arrest record,

'whether\ampllfled or not, and whether or not followed by a

conv1ctlon,‘w1ll 1nev1tably effect the arrestee adversely

.', .
t

©




" chances of securlng loans and of obtalnlng professignal

.

=5

g A |
and in countless ‘ways subject him to, a host of dlSabllltleS.

Among these, Judge Greene_sald, are the man's future'dealings

‘with “the pollce, prosecutors and courts, his abllrty to get

a job, - whether in the government or the private sector, his

(3

:“licenses. The fact that he was once arrested has no law

[
@ . * Sond onind e ~tw
YRV

enforcemegf or any other value, he sald addlng:

The plain fact is that, when necessary to produce “ <
. . equitabile results, to prevent. injustice, or for other
~ policy reasons, our system of law has tradltlonally _
rendered isting documents and transactions null ‘ C e
~and v01d, ermitted the denial of some facts; and 4
.engaged in- the adoption.of presumptions and 1egal
fictions. (emphasls’added) .

. Greene said it was difficult to understand the ;

reasonlng that not\preserv1ng arrest ‘records of persons later
found 1nnocent would somehow violate the 1ntegr1ty of the

law or enable courts to rewrrte history. The argument loses
‘even more force when one cons1ders that solemn marrlages“ -
celebrated by a minister in the-presence‘of a.Vast weddlng o .
party can be obliterated and, annulled. So then, Greene |
reasoned " the 1aw can, in the 1nterest of justlce, remove

the badge of arrest from ‘an 1nnocent man.

~"Fa11ure to expunge an arrest record of an 1nnocent

o ,-S'vv""“"'m',

person viplates important constltutlonal protectlons, . )

.

1nclud1ng the rlght to privacy and due process," he sald

The case is now ‘on appeal

D o . .

Thesetare two of the most prominent examples of what

is becoming a clear trend in the courts. R |
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. The Maryland Court of Appeals also held recently that

a man wrongfully charged w1th commlttlng an unnatural sexual

'act may have hlS record erased. The court sald that "the

»
'rlght of pr1vacy is protected by the Constltutlon and there—

fore "regulatlon l?hltlnq it must be JuStlfled by a -compel-

o

llng state’ 1nteres

There are also a number of court decisions involving

- FBI records. U.S. DlSt!lCt Judge Gerhard A. Gesell has’
called the dlssemlnatlon of these rerords tQ- state agenc1es

- and prlvate employers "out of effectlve control. He said.

[ D <
that "the overwhelmlng power of the Federal Government to

N

expose must be held in proper check“ and - 1nV1ted Congress

to adopt a national criminal records policy. 'Theilegisla—

I o - . - .
1 : . . »

\3tion before Congress.in late 1975 was a direct response to

thlS challenge. Although no action was taken .on thlS

\

1eglslat10n in the First Se551on of the 94th Congress, 1t
éeems almost certa1n ‘that the blllS w1ll appear on the

Llendar in the 1976 session of Congress.
LT . THE STATES
_ At the same time states appear to be permltted to

\
opeh'up arrest and- conV1ctlon 1nformat10n by law, they are .
|

°

alsﬁ entitled to close such 1nformataon down.

. In Connecticut‘ for examplé, whenever the accused=in

| acr mlnal case is found not gullty or the charge is dis-

missed, . all police. and court records and records of the
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pro§ecuting attorney are requrred to be immediately and
systematically erased In Louis1ana, the: same applies, and o

the subject of an arrest may say "no"‘if asked if he- has

* . o
ever been arrested. At least 20 states now have some pro- _

' v1sion for- expunging or sealing records. Often it is a

|
.

matter of time, generally seven to ten years for a felony

and five for a misdemeanor. New laws were passed in 1975

. for Maryland[ Rhode Isiand and Utah. “In Maryland an

-

“achitted person ‘may petitlon the court to d%der all police

and court records relating to the charge destroyed In

Utah, once criminal records have been ordered sealed, "the S

case shall be deemed not to have occurred and a petitioner,

a

may answer accordingly any question relating to it."

Massachusetts has had a great ‘deal of experience
| - ,
~with privacy and criminal history legislation. Former '

Goyernor Francis Sargent made privacy a popularrissue during

his administration, and in 1972 the state passed a general,
N .

right to privacy law. It has also established the Massarnu-(
setts Criminal History Systems Board, which is preparing to

set up an elaborate computerized record keeping system.

'After a conv1cted felon has served his time and has spent

¢

.seven years Without 'further trouble With the law,“his record -

"is to be switched from "on line"‘to off hane" in“the compu—f
ter ‘and will no longer be generally available. Misdemeanors-f

are to have a five—year waiting per:.od.

a oo , The state is very choosy-about letting the federal}.

N

Q ' S - " ‘. 31
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government have access to 1ts records because fcderal

standards for dissemination of crimln*i1 record'information
¢ c

are much looser than its own. After a furious fight with
Washington, the state has.refused to join the National Crime
Information Center} o f o .
Massachusetts has a,strict open records law, + But in
order to safegnard‘private'infornation“it is very‘strict

about what goe® in%to and stays in the records. All vital -

. v . .
o R . v

s statistics are“public, except for records'of illegitimate;
b_Lrths, abnormal sex births, fetalgdeaths and marriage:
”records where a phys1c1an S certificate has beentriled
People have a right to inspect the records about themselves,

to have all non-academic informationiheld“by_public schools

destroyed aftér‘four years, the*medical records kept by

Y

hospitals or clinics destroyed 30 years after final treat-
ment.»rPublic healtherecords are closed to the»public.‘
Welfare records are destroyed in 10 years. A first—offense
conViction for possession of marijuana is sealed 1mmediately.
It is illegal for an employer to ask about arrest records
or‘to,discriminate in hiring or-promotion against- someone
who was arrested'butinot‘conyicted. ‘One ofethe-latest
.developments is that‘residents of:the state.are-not reqnired
to furnish their Social Secnrity nUmbers to snch agencies as
the étate-Registry.of Motor Vehicles. Backing up thése and
many otherhprivacy"policies are"aﬂStatetPrivacyicommission,

a Privacy and Security-~Council and a Privacy Division. within
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'the»Attorney General's Office.

Harvard's Professor Miller, who is chairman of the -

Prlvacy Comm1s51on, 1eans toward the pr1vacy s1de.

I think a gociety 1like ours, like Massdchusetts, has
the rlght o make the judgment that at-a certain
point in time the information. is so o0ld and suffici=
ently threatening to an 1nd1V1dua1 that lt outWelghs
its value as news.
. You know, you're talklng about a human belng;w
- whose abdlity to function in society is 1arge1y
dependent on whether that ancient information is .
circulated about him--as: against the right of the . "
, press to publish information which by definition i's
+ old and for which by definition the 1nd1v1dual has
. supposedly paid his debt to society. E -
‘ I have never been an absolutist about the Flrst ‘ P
Amendment; ‘I know many ‘press people are. But for- - ‘
tunately I happen to believe there are other. values
.in soc1ety,'and I find the public interest in a prior
and ancient conviction to be of very low- s1gn1f1— S
cance.

Jonathan Brant, tﬁe’young assistant:attorney.general"'
in charge of the Prlvacy D1v1s1on, is a prlvacy absolutlst.
1f he had his way the press would not be entltled to any
arrest ;nﬁormatlon; He.states flatly "I don t think the
names of people who are arrested should be in-the paper."l

He acknowledges that respons1ble Journallsm obllges
newspapers t0‘pr1nt what'the publlc needs to know. "But I
don't think 1t does anybody any "good to know that Joe Bmow'
'was plcked up for armed robbery yesterday. Perhaps, he

ays,'one should know that there were a number of armed
robberles in a part1cular nelghborhood 4"but to know that

partlcular people were arrested or conv1cted or sent away

or not sent away or placed on: probatlon, I don t thlnk is of

concern to the,commﬁnlty;
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'PubfisherS'Association, fired a warning. 'He sald the . -

-30-.
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Brant says that in making law3 and rules he would .

prefer to err on the side of keeping information private,

-

"recognizing that it may restrict, good reportorial:investi—

gation." - ° - o :

E4

Like'many'other civil libertarians, Brant believes

~ “that the eventual'sealing of recordeis vital to corrections.

.

"Squosedly we belleve in rehabllltatlon here and reward

people for going stralght, and,; that to me is the prlme value

and the one to be most pfbtected L R
The prlvacy trends in Massachusetts have not met w1th
strong opposltlon in the press, although in a recent speech

Gerald T. Tache, president of the Massachusetts Newspaper .

association does not questlon the good 1ntentlons behlnd

‘-the numerous. prlvacy efforts But: v1ewed as a whole, he

v

said, "the§ represent a most unhealthy and pervas1ve invasion |

b i

of (a) the publlc s r1ght and need to know,_(b) ‘the’ hlghly

.essentlal open admhnlstratlon of justlce, and (c) the con=--

st1tutlonal«r1ghts of a free press..

, Replying to Tache, Attorney General'Frahcis'X
AN 1 )
Bellottl said freedom of speech is no more- absoluté than ‘the

right of prlvacy. ‘"There is no unlnhlblted marketplace’ of
speech abouthan individual's character and~reputat;on.

SOME PROBLEMS

 There is. a well-justified fear among the press thatf

A

Lo
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wwthe states are not llker to 1nterpret the laws and regula— _ !

‘tlons emlnatlng from Washlngton ‘to mean that they should

o o

make thelr records more access1ble to the publlc 'These

'fears .were partly born from the experlence of two states,

'Hawall and Oregon. «
é .

From a story appearlng June 8, 1974’in the Honolulu

Advertiser:. . R L 1

It was a "routlne" day 1n Honolulu yesterday, pollce T
!'said. R ,
End of story\ because that s the way the day was v
‘described by patrol Capt. Wayne Par1sh detective ‘
' Lt. Merton Keolanui and .communications Lt. Stanley . .
© S. Yamamoto.' ° » ' T s
' And their desks are now the ‘end of the llne for_
police reporters 1nqu1r1ng about news.
’ Act 45, prohibiting law enforcement records of
arrests from being released tq anyone before convic-
.tion, closed off most of this reporter s beat yes—
terday.

Act 45 of the state leglslature declared that all

\\ ' :
records relatlng to the questlonlng, apprehe slon, detention

:of charglng of cr1m1nal suspects "shall be deemed conflden—'
tlal " A few weeks later a state judge enjolned the pollce
departments in Honolulu and Oahu from refus1ng access to
Ppollce records. But a judge on the Island of Hawall went
“'the other way, allow1ng pollce to keep new arrests conflden— :
“tla}. | 4

It took another act by the 1eglslature to undo Act 45
“but it took almost a year. When 1t did so, the 1eglslature

said there had been "varylng and sometlmes confllctlng

1nterpretatlons or appllcatlons of thls Act ",

s
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Early in 1975 .the Oregon legislature, using the LEAA
. . N . . . ‘ N l-". . .
regulations as a guide, passed HB 2579, which closed most

criminal“records to everyonefeXCept law enforcementlagencies
and defendants, lhe lay'neglected to sggllfout the‘excepf
ltlons,'and as'a'result police officers cculd'reveal only
that a cr1me had beén commlﬂted Theyﬂéould not say who

was arrested,‘charged, tried, convicted, sentenced or

- released. The law went into. effect in mid-September. S 4

- K . . . . £

‘Less than ‘24 hours later, according to the Portland
J?Oreécnian, theyccunty jailhih ﬁendletonlwas jammed with 175
{iarrestees. All but 14 could have been out on bail but,
Aaccordlng to one sherlff's deputy, "We're hav1ng a hard
‘time gettlng.rld of them, because we can't tell_their(
'.frlends or relatlves they re in here." This was not what
the leglslature contemplated, but companlon laws that were

Lo

suPPOSed to clarlfy the key sections were s1detracked.'

NS4 ' ) e

A spec1al sessgon of the leglslature had to be called
Q?four days after the act\Went into effect to repeal the law.
a number\cfsother states have clearly encountered‘ {
problems 1nterpret1ng\the slgnals from’the federal govern-‘;

‘ment KThlS may,he seen_in. a selectlon of lead paragraphs

from aroﬁhd the:country a states attempted to 1mplement the

",

'LEAA regulatlons.

From the Omaha World-He' 14:

. . a . . s s .
New federal regulatlons now‘:akang effect natlonally

w
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for, persons and agencies who have relled on them in
- the past. .

" Police Chlef Rlc*ard Anderson sa1d the cutoff
will be drastic... :

From the Athens (Georgia) Banner-Herald:

U

Noncrlmlnal ]ustlce agenc1es, with few’ exceptlons,
will find it increasingly harder, if not impossible,
to determine whether an 1nd1v1dua1 has a criminal
o record as local criminal justice agenc1es attempt
to afford greater protectlon of the prlvacy of
1nd1v1dua1s o -~ : . K

From the Denver Post:- I . -

i

LAKEWOOD--It no longer is- poss1ble for c1t1es to -

a order background criminal checks of applicants for

' ~ the various kinds of licenses they dispense, a _
dlsbelleV1ng city counc1l cominittee learned Monday e
night,

" This stunning news... "
: b . - .
In Lakewood's case, the city could no longer determine’

‘'whether persons with criminal records.were applyrng for
. 1iquor'1icenses. The Post'called it "a stupidly sweeping" .
:rule,‘imposing on lqQcal communities'values that in no way _;A“

represented their wishes. "A mockery of grassroots
0 . i -

'democracy,f the paper said. v

@ «

4

\ Is lt more important to know who is applylng for
and running a local saloon or to give .the operator v
the protection of secrecy? Under’ the,federal. :
"1nterpretat10n an entire St. Louis mob -ecould get
qualified to run liquor establishments throughout
the Denver area and no one would know it. Uncle
‘Sam would be underwrltlnq their . securlty. ) '
i ' 3 . .
What happened in a number of places was -that police e

offioials gavewreporters a one—shot 1ook at dailY‘crime

37

. S . N .
. . . .
. . N X - - .
- : .
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- reports .and forbidding subsequent access. The ‘problem is

“that many arrests which at -first appear insignificant could

turn out to be gangbnsters a few weeks or months'iaterf No
’one can predlct what klnd of 1n3ust1ce, polltlcal scandal
or human tragedy will result from the actlons of publlc law
,enforcement agenc1es. Today's drunk driving suspect could
“bednext'year's candidate for governor. 'If the' arrest was
quletly dlsmlssed was there a ;eason°llw,
The LEAAorules would have made it dlfflcult
for anyone but an experlenced,and persrstent reporter to

effectlvely cover. the crlmlnal justlce beat. In October,

‘1975 Omaha World—Herald reporter James Fogarty wrote two

) ostorles which 1llustrate the problems: = - i

Terry R. Holman, a fugltlve who was found in the N
company of a missing Carter Lake youth Oct. 11, is
on probation from Portland, Ore.,. for-a sex—related
felony convictien, '‘the World-Herald has learned.

Judge Alfred Sulmonetti of Portland said in a
telephone interview that Holman came?before h1m on
a charge of sodomy 1n early 1973 1

¢ ' Holman now is chagged in Omaha with kidnaping
Walter Todd Bequette, 15, who was found with Holman
in Clarkston, - Wash. Holman also faces a child
molestation charge in Tulsa, Okla.

: The World-Herald sought information on Holman S
‘record to show how the criminal justice system func—
tioned in this case. Some requests for information
from criminal justice agenc1es vere granted, others
were refused.

Omaha police acknowledged that they have a com-
plete. record of Holman's' arrests and convictions.
Chief Richard Anderson refused to release its con-

- tents because, he said, .new federal. guldellnes -
restrlct access to. criminal ‘records.

Ve Sulmonettl,.a Ssenior judge of the circuit court
-,of Oregon, said Holman pleaded guilty to committing
" sodomy on a 7—year-old boy .who lived next door to

S holman.




. - s . - Lt S
N
1 - - N . .
™ . N /_35- C ke . . , _
. . . SN [ . .
o
P

P Records of the d1str1ct attorney s office in »
"~ Multnomal County, where Portland is located, show
that HoTman pleadéd guilty to sodomy as part of a.
.plea bargain under which two. charges of sexual
assault against children. were’ dismiss€d.  Holman
. "+ . 'was sentenced to five @years probation., ' ° T
Portland police refused to discuss the nature of-
the past cases involving Holman because of the new
federal guidelines. °
. At the request of the World-Herald, a reporter
from the Portland Oregonian newspaper sought the
pollce records and he sald he also was - refused....

In this case, since the reporter could not get the o n

v

‘ information from either the Omaha, Portland»orvTulsa police,”
he had to resort to calllng the . judge in Portland“ Had the
-judge also refused to dlscuss the’ case, 1t mlght have been

S 1mposs1ble to write the story,

’

i & .
%/rntereotlng that ,in a dlfferent s1tuatlon,

» ‘When’ the morals of the Omaha police force were be1ng

' challenged the 1nformat10n about a prostltute S cl1m1nal -

TV

‘record was forthcomlng. L ;::_ o R
. | ‘ .' \4 The woman set of £ - ‘a gertaln amount of’ conLroversy
| | - when she told a local radio 1nterv1ewer that she had had
_'sexual relatlons w1th about 60 Omaha pollce off1cerq, both
on and oft‘dutyf-even durlng the morning hours whlle officers'
were supposed to,bejpatgollingﬁa tornado ravaged.section of

o the c1ty.

1 ' '
. S - Her cla1ms brought mlxed reactlons from the pollce,

tHhe story sa1d One reactlon was to tell the reporter

that the woman hadgbeen conv1cted of sollc1t1ng for prostl-l

'tutxon. The deputy pollce chief sald he had once arrested

|
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’ her;"after she’ allegadly made a deal with him" %E}engage in
: . _ x
'prostltutlon " Lo 33;\
N 3 The other ;eactlon came from the presldent of\the

' -local pollce unlon, who 'said, "We have 107 offlcersﬁ over
- . I ° ’
v ’ 50 who claim to- .be among the - 600" o : , . .
| The reporter was 1n1t1ally refused the record buﬁ B “a

remembered the bonv1ction hlmselfs Sald h1s c1ty edltor,

. "He managed to pin down the conv1ct10n date and flne by - S

v !

- going to the prosecutor 's office apd geftlng enough guldance
~ . from them to p1n it down.ﬁ_ "‘Had the reporter n t remembered,
rhe could only have tracked\down the 1nformat10n by maklng )
: an endless search through dally pollce reports ‘In most
B cases-it just rsn't worth the time. -: :.y_-, .

St. Eouis‘., o T - R

: K ) . '. . 4 . i \%- . - .
' R _( M1ssour1 Rasﬁghown a sens1t1v1ty to both the need for..

, ~open government and the r1ght Eb prlvacy But sOmethlng
| . happened to the balance. In: 1973 the 1eg1slature passed an .
”open meetlngs law that applles to all government bodles

. e
'Y - .o 7

. But in the 1nterest of'protectlng the prlvacy rights of the
! accused it passed a seemlngly harmless amendment to the

|
\
" -+ law. It requlres that 1f a persOn is arrested and not

+

.'charged w1th1n 30 days, all repords of the arrest, detentlon;f

. _or conflnement are closed If there - 1s no conv1ct10n on theﬁ .

arrest w1th1n one. year, the 1nformat10n 1s destroyed. *“”f”{l .
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cr1m1nal records law have caused both St Lou1s newspapersh

serious problems in attemptlng to expose questlonable

' performances by local officials. The examples 1llustrate

the tendency of. SOme off1c1als, when under attack by

g aggress1ve reporters, to shut down channels to 1nformation.

=

| handed by the probate-judge to a former assoc1ate ‘on the

'Calklns wrote, E e _{ S

z

The Post~— Dlspatch began a serles of artlcles in

4
August l975 about the questlonable and probably unconstl-'
tutlonal manner in which people ‘were belng 1nvoluntarlly

commltted to psych1atr1c 1nst1tutlons-—and the pOllthS that -

lseemed to go hanﬁ in hand w1th this procedure.

. The stor1es showed that most patlents were be1ng
< i

'commltted w1thout proper med1ca1 proof and/hlth barely a P

chance of appeal The ,great majorlty of the cases wére

T

w

'c1ty board of aldermen for representatlon. The alderman,

Frank C. Boland had collected at leasé $33 930 for h1s

“ «

services. OVer ‘a period Qf six years.

Qn September 28, Post—Dlspatqh reporter Judson W.

A

'Alderman.Frank C. Boland of St Louis, the court—
-appointed lawyer in nearly all psychiatric commit- E N
ment casés in’'the city, has falled to routinely

discuss his cases with medloal personnel, examine

- medical records or spend appreciable time with his

cllents, a study by the Post-Dlspatch has found.’
. In only one 6f 375- commltment cases that Boland
has' handled in thé last six years that have reached
the hearlng stage has he succeeded in obtaining h1s
" client's release from a psychlatrlc institution,” -
*;records indicate. - : « :

'He has never appealed an order by the St, Louis.
Probate Court to lnvxlunéarlly hold a mental patlent,

4 o 451 &
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and he has never sought an independent psychiatric
evaluatlon of a patient to test the petitioning
doctor s findings, court records indicate. :
"A few days later, clalmlng concern for the prlvacy of

the commltted patlengs, Probate Judge Donald Gunn refused to

grant the Post-Dlspatch further aFcess to court records on
I

psychlatnlc commltments | Judge Gunn sa1d.he wa's d01ng so

v e

_rbecause the newspapgr violated an understand1ng that the
names of patlents would not be used:in the storles.. The Q
names were not‘used, but reporter Calklns.dld 1ntervreu_

some of the patients to learn.what kind of legal help they
“had received. " .

. [ | _ |
Gunn then removed material in the commitment files

_dealingAwith medical evidence, saying'it was "for: the pro-
" tection of such patients and their, families.“

The Post—Dlspatch ha flled sult in a state court of

./
appeals to have those records re—opened assert1ng that there

© . \

was "no basis at all to assume that a person commltted wants

~
?

no one to be able to review»thejﬁas1s for such commltment.

~)
: Newspapers are not 1nteﬁested in. publlshlng the

1dent1t1es of mental patlents or, generally, ‘any other

rec1p1ents of state serv1ces——certa1nly not w1thout their !/
{

.consent: But just as-any other ‘researcher looklng for:

. o o~ ' . - v N o SR ' .
'evidence of how the state.performS»its'role, newspapers must. .
have access to such retords. I% is not the'privacy.of,the

-patlents that is at stake . but the secrecy'of‘the.gOVernment;

Another su1t has been‘filed by the St. Louis Globe-
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‘local maglstrate ‘was routlnely dlsmlss1ng drunk dr1v1ng
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Democrat challenging the‘state Open‘meetings law. Most

edltors and leglslators pald scant attentlon to the privacy

‘amendment agree1ng~that-arrest records often unﬁa;rly

}

branded many who were accuced but not conv1cted of crimes.

But the edltors and leglslators ‘had not seen the law in 1ts

1

practlcal appllcatlon. ‘, @

T The Globe—Democrat ‘had reason to belleve that one

cases. It would have been a s1mple matter to 1nvestlgate,

‘the paper thought All it had to do was. check court records

|
to flnd out the dlSPOSltlonS of such cases. The problem

was that the very cases the newspaper wantedlto inspect were

.nc longer a matter of public record Under the state prl—

"vacy law they had ‘been destroyed because no conv1ctlon had

>
’

followed. - . L . |
The very cases the newspaper suspected Q{}:elng k1cked

under the rug were the ones that were closed . seemed to

. us ridiculous that you- couldn't check the performance of a

court sald ass1stant managlng editor Ray J. Noonan.

Wlthout documentatlon, they were up ‘against a blank wall.

California

~ 1

“ ‘) ) . ‘ . ) N ‘ ) .'-,‘ *A .-‘ " ':-

v

Callfornla has enacted a cr1m1nal records law wh1ch

3

“.1ts own: attorney general Evelle J. Younger,,has descrlbed

as ,overly restrictive."” It apparently prevents school dlS-

tricts from checklng for cr1m1nal ‘records of prospectlve

B N
B o
\{‘

43 o
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employees, prevents utilities from finding out whether appli-
' cants for security jobs or repairmen who entéryprivate homes y,

have criminal records, and bars police from disclosing

criminal record information:

— . : ' The Los Angeles Times.caiied it "a classic illustra-—

iy

tion of a law that creates more ahuses than it was intended

e to prevent. h o

| . °

It is worth notlng that th1s 1s the state 1n which
two attempts weie made on the llfe of Presldent Ford one of

them allegedlyhby a woman with an extensive'record. This -
. ' information, it‘seemsk was vital t0'pub1ic knowledge of the

¢

A -~

case. . o o : - o

Houston

Houston is. an example of a\clty that has tradltlonal-

g - ly, although 1nformally, made all cr1m1nal records avallable.

v ?

However, the city attorney ruledvthat the state-open records
; : " act of 1973 did not cover criminal offense reports and
. [| . v . ‘.

records and the Honstoﬁ Police Department immediately:cut;

<
.

the press off. - o ‘ ;,',

"

. Co The Houston Chronlcle went to court, saying it Wasf
not .aware.. of any prlvacy law whlch would justlfy closlng

downlpubllc recordaﬂﬂ The guestion of whether a person s

- R "‘-
right to prlvacy has been violated was a matter between that;
| i

person and the press,,the Chronlcle sa1d, and the avallables~

',

remedy was 11bel and 1nvas1on of prlvacy damages.. The

v

G . . R % . . . 4

ruiTox provided by eric RS
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‘Houston pollce could not make that determ1nat10n¢ ~"Such a
_ concept is’ called a pollce state." | The pollce were en301ned
by the lower courts, ‘but an. appealdwas -in progress.

Nashville e

: The.Fegeral Privacy Act, as notedyearlier, defers to.
the Freedom of Information Act. The authors'ofrthe.act and”
- the heads of the Prlvacy Protectlon Study Commlsslo;, the
'agency established by the act, 'say 1t has no effect what—
.soever on the operatlons of the press. And yet, at least o .}._
; :
- ‘one federal official, the u. S Attorney for the Mlddle
‘D1str1ct of Tennessee, saw 1t qulte d1fferently. In a memo » {T
of September 25 1975 to newsmen coverlng h1s off1ce, 1;;
vCharles H. Anderson said the act "will have a far reachlng
. |

_f '-effect of +the 1nformatlon avallable to you from the varlous

'federal executlve off1ces. ‘

-»-gi;, ‘Anderson sa1d the complex and obscure" act seemed

to be, in confllct w1th the Freedom of Informatlon Act.

-

}"Apparently our discretidn to releasé*lnformatlon has been "5
lellmlnated," he sa1d It was his conservatlve,.cautlous"
‘interpretation that "if the-information should'not be

released under the ﬁreedom of Informatlon Act then 1t cangot

4

be dlsclosed under the Prlvacy Act, w1thout the consent of

the' 1nd1V1dual to whom 1t pertalns. 'f

Anderson added‘that in practice "“hls means we cannot

dlsclose the age, employment, marltal status and other - // o




[ -42-
./ o 'background information' relatihg to a criminal defendant,
or the c1rcumstances surround1ng an arrest as we have in. s

~-the past, or other persOnal 1nformatlon' in a c1v1l suit."
. . . ) ) a )

CONCLUSIONS
o ' h S

It will not be easy to find the proper balance between -

AN . . .t i

the prlvacy rlghts of 1nd1v1duals and the necess1ty thab
soc1ety 1nform and govern 1tself. But in the v1ew of B
academlc, congress1onal, legal and press experts, it must be

done. The alternatlves would appear to be. more of the kind

of mass confusion that has spread throughout the states and

the contlnulng prollferatlon of personal 1nformation throuqh

"electronic data‘systems. =
Legislation regulating the interstate .exchange of -

o | o .
personal 1hformatlon, 1nclud1ng cr1m1nal records, 1s v1ewed /f)

Y . 1.

as an absolute. necess1ty. But the press has a strong 1nter—

& est in’ seelng that such laws and regulatlons do not touch ;" .,
1 4 :

J .
its vital 1nformatlon channels and that the publlc record o

:,remalns Just that.

&

The press is certalnly ent1tled to)conv1ctlon records
and all records of gourt proceedlngs. ThlS is one area in

h1ch the oomputerlzatlon of records will greatly aid the

v

press and other segments of the publlc that have a leg1t1-

_mate»need for such»lnformaqlon,. And clearly police blotters'

N

should remaln ‘open for publlc 1nspectlon.

It is appafent also that the pfess cannot adequately
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_ i .
do’ rts jOb w1thout access to crlmlnal records——lncludlng
records of arrests.. These should be ava11able to the press.
on request.- In most places this is now done as a matter of
custom and not law. Perhaps states should be perm1tted to
.open or close these records by law, but 1n the absence of
such actlon by the states, 1t 1s a good idea to have a
natlonal pollcy declar1ng ‘them open. |

One suggested cure’ for the d1scr1m1natlon practlced

t

aga1nst those Wlth arrest records is .a law wh1ch llke Title

A

VIT of the ClVll Rights Act, states.that‘employers may not -
take arrest records into“conslderation;and may not.ask
applicants to furnish such information. Obv1ously sugh a
 law would be dlfflcult to’ ehforce——so 1s T1tle VII—-but
:experlence shows that people w1ll often comply with the law

s1mp1y because it 1s law A few ‘states already have such

anti- dlsc11minat10n statutes.“ |

[ 4
Constltutlonal author1t1es warn that the press had

_ better take care that the frequent gilmpses it gets into

- the private llves of. 1nd1v1duals and eveén, 1n many cases,
publlc officials don t result in unwarranted invasions of
prlvacy. A résponslble press is not duty bound to hunt-
*‘relentlessly for the k1nd of "truth" wh1ch whlle it quall—

As good gosslp,,ls not news. Off1c1al scandal needs

‘to be rooted out, but not all publlc off1c1als must be
'portrayedéas suspect nor thelr famllles forced -to llve in
fish bowls. p R 3
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'As‘Norman-isaacs of thenWilnington newspapers said,
"We brought a iot of this trouble on ourselves. We“re in
deep'trouble~nith the pnblic." Among the reasons-' frequent
d1sregard for the secrecy of the grand jury process- press |
vvendettas against certa1n communlty interests; and failures

to report crime news with equity--5uch as not reporting with

equal.weight--the dropping'of charges against someone whose

4 -

arrest has been pubilclzed._ v ] ' . .

i

"Most peozfe are so busy report1ng the defeats of

w "llfe they can té ee the’ v1ctor1es of lIfe as news,“ Isaacs“'.

LA R - :
said. y ‘f . ) _ ' kY

Not'only equity but‘sensitivity to the other side'of _
g . S
the First Amendment/001n--pr1vacy—-1s clear1y needed .

-~ !

. What the government and prlvate lnterests are~d01ng
° . to people is one of the biggest stor1es of these times; to

i

whom they are d01ng it is somet1mes, but not always, an ;J“'
essent1al part of that story. Occaslonally, even thongh x ..
|> .;' ‘great Care is taken, bones w111 be broken. .That'is probably

I _“;. the price soc1e ¥ _has to pay'forﬂlts[cpmm;tment to,the“First .

' Amendment,ﬂbnt :i;re\is/aﬂduty‘toysee'that the .numbet of ;?' - _;
broken bones isfiimited It may be.constitutionally defen; )t-‘
sible to broadcast a name from the public record, but not 0

' always ethlcal Such dlsregard for the “bonds -of proprlety.
éﬁ a 'and decency“ createswa cllmate favbrable to curtalllng the
rights of the press. |

As Charles B. Selbg ombudsman for the Nashlngton Post, .f _?

[ . )

|
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«
a

"said in a-recent. column, "An atmosphere of public distrust
‘encourages police officials to attéﬁpt to conceal;arresb

P

" records, judges ﬁb.isSue gag ordefs, bureaucraﬁs'to withhold .

2 3

information, and Congress to consider restrictive legisla-

. tion." A 4 ‘ S v o ‘ .

What it éqmeS-dowﬁ to, then, is whether the press can:

. g ™ s
qontinueﬁto.act in the public interest' and,

: . . ki
at the same time,

serve thé interest of'the individual. e ' , S ..

’ . ‘Q ¢ h | . v - ° ¢ '

: Arthur Miller.put it this way: Y ol
I think that-what’we have achieved in this country
is a‘*sort of a truce--an uneasy one but neverthe-

§ -less a truce--in which as leng as the press by and:

large exercises its discretion as to what to pub- .

lish, within tolerable limits, the courts ar@®going.-

s = to leave it alone out of commitment to' the First .,

g Amendment. : o ~0 '
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